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I. Identity of Petitioner

The Petitioner is ANTHONY DWAIN DAVIS, Defendant and

Appellant in the case below.

II. Court of Appeals Decision

Petitioner seeks review of the unpublished opinion of the

Court of Appeals, Division 2, case number 50122-8-11 (consolidated

with 48482-0-11), which was filed on September 18, 2018.

(Attached in Appendix) The Court of Appeals affirmed the trial

court's denial of Petitioner's motion for resentencing. The Court of

Appeals denied Petitioner's Motion for Reconsideration by order

dated November 6, 2018. (Attached in Appendix)

III. Issues Presented for Review

1. Is Anthony Davis' 1995 Judgment and Sentence
constitutionally invalid on its face because it includes prior
convictions in his criminal history that were constitutionally
invalid on their face?

IV. Statement of The Case

Anthony Dwain Davis pleaded guilty on July 12, 1995 to one

count of first degree rape. (CP 242-46) He disputed his offender

score calculation, which according to the State included 1986

convictions for attempted robbery in the second degree and two

counts of burglary in the first degree. (CP 243) The sentencing



court found that Davis was a persistent offender and imposed a

term of life without the possibility of parole. (CP 316-17) Davis'

subsequent direct appeal was dismissed after appellate counsel

found no non-frivolous issues to raise. (CP 329, 355-59)

In 2010, Davis filed a Personal Restraint Petition under the

1986 cause number, seeking to invalidate his 1986 convictions.

(CP 479) Davis argued that the Judgment and Sentence was

invalid on its face because it lists an incorrect standard range and

maximum sentence for the attempted second degree robbery

offense. (CP 479-80) This Court agreed that the Judgment and

Sentence was invalid on its face. (CP 480) But the Court declined

to vacate the 1986 convictions or to allow Davis to withdraw his

guilty plea in that case because his claim was time-barred and he

could not show that he was prejudiced by the mistake. (CP 480-81)

On April 12, 2016, Davis filed a motion to resentence, asking

that the trial court conduct a resentencing hearing for his 1995

conviction due to the Supreme Court's finding that his 1986

conviction was facially invalid. (CP 34-37) On March 10, 2017, the

superior court entered an order denying Davis's motion to

resentence. (CP 515-17) The order states, in relevant part:

3. ... Mr. Davis argues that because the 1986



Judgment and Sentence lists a standard range
sentence for Attempted Robbery Second Degree that
is Incorrect, then the Judgment and Sentence is
"facially invalid." It follows, according to Mr. Davis's
arguments, that the 1995 Judgment and Sentence is
also invalid because it lists the "invalid" 1986 crimes

as part of Mr. Davis's criminal history—a history that
resulted in a mandatory sentence of life in prison
without release.

4. The 1986 Judgment and Sentence remains
intact, is not invalid, and has not been disturbed by a
reviewing court. The convictions for crimes
committed by Mr. Davis in 1986 properly remain as
part of his criminal history and were correctly and
necessarily considered by this Court during Mr.
Davis's 1995 sentencing hearing. The 1995
Judgment and Sentence remains valid and intact; it
likewise has not been disturbed by a reviewing court.

5. This Court finds no lawful basis to re-

sentence Mr. Davis for committing the 1995 Rape in
the First Degree. Mr. Davis's logic is that the 1995
Judgment and Sentence is invalid because it refers to
1986 offenses that he argues have been invalidated.
But the logic falls apart because the 1986 Judgment
and Sentence has not been invalidated in any
respect. The Court of Appeals has directed that this
Court resolve Mr. Davis's motion for re-sentencing.
Mr. Davis's motion for re-sentencing is resolved as
follows:

It is hereby ORDERED that the motion for re-
sentencing is DENIED.

(CP 516-17) Davis filed a timely Notice of Appeal. (CP 524-25)

In an unpublished opinion filed on September 18, 2018,

Division 2 of the Court of Appeals found that Davis "appears to

assert that the trial court was required to conduct a resentencing



hearing pursuant to a Supreme Court directive in its ruling

dismissing his personal restraint petition." The court addressed this

issue and did not address whether Davis was entitled to be

resentenced because his1995 Judgment and Sentence is invalid on

its face. The court denied Davis' Motion for Reconsideration.

V. Argument & Authorities

The issues raised by Anthony Davis' petition should be

addressed by this Court because the Court of Appeals' decision

conflicts with settled case law of the Court of Appeals, this Court

and of the United State's Supreme Court. RAP 13.4(b)(1) and (2).

in its Opinion, Division 2 states that "the sole issue before

the trial court in ruling on Davis's resentencing motion [was]

whether it was compelled to resentence Davis based on a

purported directive from our Supreme Court in its 2013 ruling

dismissing Davis's personal restraint petition." (Opinion at 5) The

Court misapprehended the purpose and scope of Davis' motion to

resentence.

Davis did not argue that the Supreme Court was directing

the trial court to resentence him. The Supreme Court's ruling is

referred to simply as evidence that Davis' 1986 conviction was

facially invalid, and therefore resentencing was required. This is



confirmed in iater pleadings that Davis filed in support of his motion

to resentence, wherein he states:

The 1986 plea conviction is what is wrong [with] the
1995 Judgment; The 1986 [conviction] is invalid. And
the supreme court said it was, and that the state
concedes the errors on the face of the Judgment and
Sentence of 1986. [sic.] This is what is wrong with
my 1995 Judgment and Sentence. This is why I have
asked for Resentencing.

(CP 504) The issue before the trial court was not whether it was

obligated, based on the Supreme Court's ruling, to resentence

Davis. The issue was whether the 1996 Judgment and Sentence

was facially invalid. That was the issue raised by Davis in his

motion, and the issue addressed by the trial court in its written

order, and the issue briefed on appeal.

Division 2 also notes, "To the extent that Davis's

resentencing motion asserted that he was being unlawfully

restrained due to an error in the sentence imposed for his 1995 first

degree rape conviction, it is a collateral attack[.]" (Opinion at 5 fn.

3) But that is exactly what Davis' motion was asserting. And that is

the issue argued in briefing to Division 2, and the issue Division 2

should have addressed. The court should have addressed the

merits of the argument raised by Davis' motion for resentencing



and briefed In the Opening Brief of Appellant.''

If the Court of Appeals had addressed the proper Issue, It

should have found that It had merit and remanded Davis' case for

resentenclng. First, a collateral attack generally must be filed within

one year of a judgment becoming final. ROW 10.73.090(1). There

are a number of exceptions to this one-year requirement. Including

a  judgment and sentence that Is facially Invalid. ROW

10.73.090(1), .100. Davis argued below that his 1995 Judgment

and Sentence Is facially Invalid, and thus not subject to the one-

year limit, because the sentencing court relied on the facially Invalid

1986 Judgment and Sentence to find that he was a persistent

offender.

A judgment and sentence Is Invalid on Its face If It evidences

an Infirmity without further elaboration. In re Pars. Restr. of

Stoudmire, 141 Wn.2d 342, 353, 5 P.3d 1240 (2000); In re Pars.

Restr. of Thompson, 141 Wn.2d 712, 718, 10 P.3d 380 (2000).

Documents associated with a guilty plea can be considered In

"I Division 2 also states that "Davis's appellate counsel fails to address the sole
issue before the trial court in ruling on Davis's resentenclng motion[.]" (Opinion
at 5) Appellate counsel acknowledges citing the incorrect motion in briefing to
this Court, but counsel's Opening Brief clearly addresses the issue Davis raised
and wanted decided when he filed his motion to resentence, and counsel's
Opening Brief addresses the findings made by the trial court in its March 10,
2017 order (which was the subject of the Notice of Appeal) (CP 524-25).



determining facial validity. State v. Ammons, 105 Wn.2d 175, 713

P.2d 719, 718 P.2d 796 (1986); Thompson, 141 Wn.2d at 718;

State V. Phillips, 94 Wn. App. 313, 317, 972 P.2d 932 (1999).

First, the 1986 Judgment and Sentence is invalid on its face.

Due process mandates that a plea must be made with knowledge

of all of its direct consequences, and it is well-settled that the

maximum term is a direct consequence of any plea. See State v.

Morley, 134 Wn.2d 588, 621, 952 P.2d 167 (1998); State v. Ross,

129 Wn.2d 279, 284-87, 916 P.2d 405 (1996); State v. Miller, 110

Wn.2d 528, 531, 756 P.2d 122 (1988).2 In this case, the 1986 plea

agreement and Judgment and Sentence show that Davis was

affirmatively misinformed about the standard range and maximum

sentence for attempted robbery.^ As this Court found in its 2013

ruling on Davis' personal restraint petition, the 1986 Judgment and

Sentence is "facially invalid in that respect." (CP 480)

2 As part of the state and federal constitutional rights to due process, a plea is
only valid if it is knowing, voluntary and intelligent. U.S. Const. Amd. XiV;
Henderson v. Morgan, 426 U.S. 637, 644-45, 96 S. Ct. 2253, 49 L. Ed 2d 108
(1976); Wash. Const. Article i, § 3; Wood v. Morris, 87 Wn.2d 501, 505, 554 P.2d
1032 (1976).
3 The plea agreement states that the statutory maximum for attempted second
degree robbery is 20 years to life. (CP 247) The Judgment and Sentence state
that the standard range is 33-43 months and the statutory maximum is 10 years.
(CP 254-55) in fact, the standard range is 11.25-15 months and the statutory
maximum is five years. See RCW 9A.56.201, 9A.28.020(3)(b); RCVV
9A.20.021(1)(b).



The 1986 plea form and the Judgment and Sentence were

presented to the trial court as part of the plea and sentencing in this

1995 case. (CP 247-52, 253-56) Although Davis disputed his

offender score and persistent offender status, the trial court used

the obviously facially invalid 1986 convictions to find that Davis was

a persistent offender and imposed a life sentence. (CP 243, 317)

These offenses should not have been counted as part of Davi^'

criminal history. Ammons, 105 Wn.2d at 187-88.

A sentence is facially invalid if the trial court lacked authority

to impose the challenged sentence. In re Pars. Restr. of Coats,

173 Wn.2d 123, 135-36, 267 P.3d 324 (2011). A sentencing court

cannot consider a prior conviction that is constitutionally invalid on

its face. Ammons, 105 Wn.2d at 187-88. Thus, the 1995

Judgment and Sentence is also facially invalid.

Davis can show actual and substantial prejudice, because

he is currently serving the life sentence imposed in the 1995 case.

See In re Pars. Restraint of Cook, 114 Wn.2d 802, 810, 792 P.2d

506 (1990). It is clear from the record that the 1995 sentencing

court included convictions that were constitutionally invalid on their

face when it compiled Davis' criminal history and determined that

he was a persistent offender. This Court should order resentencing



based upon a corrected criminal history that does not include those

offenses in its calculation. Reversal and remand is required.

VI. Conclusion

This Court should accept review and reverse and remand for

resentencing based upon an offender score which does not include

the constitutionally invalid 1986 convictions.

DATED: November 19, 2018

STEPHANIE 0. CUNNINGHAM, WSB #26436
Attorney for Petitioner Anthony Dwain Davis

CERTIFICATE OF MAILING

I certify tfiat on 11/19/2018, I caused to be placed In the
mails of the United States, first class postage pre-paid, a
copy of this document addressed to: Anthony D. Davis,
DOG# 259315, Stafford Creek Corrections Center, 191
Constantine Way, Aberdeen, WA 98520.

STEPHANIE C. CUNNINGHAM, WSBA #26436
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Consolidated with

No. 48482-0-II

UNPUBLISHED OPINION

WORSWICK, J. —^Anthony Davis appeals from the trial court's denial of his motion to

resentence him for his 1995 conviction of first degree rape. Davis contends that the trial court

erred in denying his resentencing motion because his 1995 persistent offender sentence was

imposed by relying in part on convictions listed on a facially invalid 1986 judgment and

sentence.

Davis also filed a personal restraint petition that we have consolidated with his direct

appeal, in which he repeats his contention that his 1986 convietions are invalid and do not

support the sentence imposed for his 1995 first degree rape conviction. Additionally, Davis

contends in his personal restraint petition that his 1995 judgment and sentence is facially invalid

because the trial court imposed discretionary legal financial obligations (LFOs) absent an
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adequate inquiry of his ability to pay. We affirm the trial court's order denying Davis's

resentencing motion and dismiss his petition as untimely.

FACTS

On January 11, 1995, the State charged Davis with first degree burglary and two counts

of first degree rape. Davis later pleaded guilty to an amended information charging him with one

count of first degree rape. Davis's statement on plea of guilty disputed his criminal history but

acknowledged that the State would recommend a persistent offender sentence of life without the

possibility of release based on his prior convictions. The trial court accepted Davis's guilty plea

to first degree rape, found that Davis was a persistent offender under former RCW

9.94A.030(25) (1994), and imposed a life sentence without the possibility of release under

former RCW 9.94A.120(4) (1994). Davis's judgment and sentence from his 1995 first degree

rape conviction lists his criminal history as including a 1978 conviction of second degree

burglary, 1986 convictions of two counts of second degree robbery, first degree kidnapping, and

first degree assault, and a 1989 conviction of first degree rape.

On September 11, 1997, our Supreme Court granted appellate counsel's motion

to withdraw and dismissed Davis's appeal based on the absence of any nonfrivolous challenge to

his 1995 first degree rape eonviction. The mandate from our Supreme Court's 1997 decision

dismissing Davis's appeal issued on October 9, 1997.

In 2010, Davis filed a personal restraint petition in which he sought to withdraw his 1986

guilty pleas to two counts of first degree burglary, attempted second degree robbery, and second

degree theft. On November 22, 2013, a Supreme Court commissioner entered a ruling

Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967).
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dismissing Davis's personal restraint petition. The ruling determined that, although the 1986

judgment and sentence was facially invalid for incorrectly listing the standard sentencing range

for Davis's attempted second degree robbery conviction, such invalidity on the face of the

judgment and sentence did not allow Davis to timely challenge the voluntariness of his guilty

pleas. Accordingly, the ruling did not permit Davis to withdraw his 1986 guilty pleas, but

instead dismissed Davis's petition as untimely.

On January 12, 2016, after our Supreme Court dismissed Davis's petition, Davis filed

CrR 7.8 motions to modify his 1995 judgment and sentence and to terminate his discretionary

LFOs, which motions the superior court transferred to this court for consideration as the personal

restraint petition currently before us.

Davis also filed several other motions with the trial court, including an April 12, 2016

motion to resentence that is the subject of this appeal. The April 12, 2016 motion requested that

the trial court conduct a resentencing hearing based on the November 22, 2013 Supreme Court

ruling dismissing Davis's petition.

The trial court transferred the April 12 motion to resentence to this court for

consideration as a personal restraint petition. But we rejected the transfer because Davis's

motion was not seeking relief from judgment under CrR 7.8, but rather sought to enforce a

purported directive from our Supreme Court to resentence him.^

^ Our order denying transfer also noted that to the extent Davis's motion was a request for a writ
of mandamus to compel the superior court to act, we lacked original jurisdiction over such writs.
RAP 16.2(a).
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On March 10, 2017, the trial court held a hearing to address Davis's April 12 motion to

resentence. That same day, the trial court entered an order denying Davis's motion to

resentence, which provided in part:

1. This Court's Judgment and Sentence dated October 30, 1995 became final
approximately twenty years ago. No higher court has found it to be invalid.

2. This Court's Judgment and Sentence dated November 13, 1986 became final
approximately thirty years ago. No higher court has found it to be invalid.
The Supreme Court's Acting Commissioner ruled that even though the 1986
judgment listed an incorrect standard range for the Attempted Robbery
conviction the judgment was not "facially invalid" for purposes of
overcoming the collateral attack time bar found in RCW 10.73.100. The
Supreme Court left wholly intact the 1986 judgment and sentence, while
denying Mr. Davis's personal restraint petition.

3. Mr. Davis has attempted to re-litigate before this Court the same arguments
that the Supreme Court's Acting Commissioner found to be unpersuasive in
2013. Mr. Davis argues that because the 1986 Judgment and Sentence lists a
standard range sentence for Attempted Robbery Second Degree that is
incorrect, then the Judgment and Sentence is "facially invalid." It follows,
according to Mr. Davis's arguments, that the 1995 Judgment and Sentence is
also invalid because it lists the "invalid" 1986 crimes as part of Mr. Davis's
criminal history—a history that resulted in a mandatory sentence of life in
prison without release.

4. The 1986 Judgment and Sentence remains intact, is not invalid, and has not
been disturbed by a reviewing court. The convictions for crimes committed
by Mr. Davis in 1986 properly remain as part of his criminal history and were
correctly and necessarily considered by this Court during Mr. Davis's 1995
sentencing hearing. The 1995 Judgment and Sentence remains valid and
intact; it likewise has not been disturbed by a reviewing court.

5. This Court finds no lawful basis to re-sentence Mr. Davis for committing the
1995 Rape in the First Degree. Mr. Davis's logic is that the 1995 Judgment
and Sentence is invalid because it refers to 1986 offenses that he argues have
been invalidated. But the logic falls apart because the 1986 Judgment and
Sentence has not been invalidated in any respect. The Court of Appeals has
directed that this Court resolve Mr. Davis's motion for re-sentencing. Mr.
Davis's motion for re-sentencing is resolved as follows:

It is hereby ORDERED that the motion for re-sentencing is DENIED.
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Clerk's Papers (CP) at 516-17. Davis appeals from the order denying his motion to resentence.

ANALYSIS

I. Resentencing Motion

As an initial matter, we note that Davis's appellate counsel fails to address the sole issue

before the trial court in ruling on Davis's resentencing motion, namely whether it was compelled

to resentence Davis based on a purported directive from our Supreme Court in its 2013 ruling

dismissing Davis's personal restraint petition. Instead, appellate counsel argues that Davis's

1995 judgment and sentence is facially invalid because it relied on a constitutionally invalid

1986 conviction to find Davis was a persistent offender subject to a mandatory life sentence.

Appellate counsel's argument constitutes a collateral attack on Davis's 1995 judgment and

sentence, which is not a proper subject of this direct appeal from the trial court's denial of

Davis's resentencing motion. And we discern no error in the trial court's ruling denying Davis's

April 12 resentencing motion.

Davis's April 12 motion to resentence requested the following relief without any further

legal argument, "The Defendant request[s] that this court hold a resentencing hearing based on

Supreme Court ruling on case No. 84699-5, Dated; November 22, 2013. See EXHIBIT 1

(Dismissal Personal Restraint Petition)." CP at 34. Davis's motion appears to assert that the trial

court was required to conduct a resentencing hearing pursuant to a Supreme Court directive in its

ruling dismissing his personal restraint petition.^ This assertion is meritless.

^ To the extent that Davis's resentencing motion asserted that he was being unlawfully restrained
due to an error in the sentence imposed for his 1995 first degree rape conviction, it is a collateral
attack subject to the analysis in the personal restraint petition section of this opinion below.
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Because the trial court's order denying Davis's motion to resentence required it to

interpret our Supreme Court's ruling dismissing Davis's previous petition, it was a legal

determination that we review de novo. See State v. Campbell, 125 Wn.2d 797, 800, 888 P.2d

1185 (1995) ("An appellate court reviews issues of law de novo."); City of Vancouver v. State

Pub. Employment Relations Comm'n, 180 Wn. App. 333, 347, 325 P.3d 213 (2014) ("We review

any questions of law, such as the . . . interpretation of a statute or judicial precedent, de novo.").

Here, our Supreme Court's ruling dismissed Davis's petition as untimely and did not provide any

relief from his 1986 convictions of two counts of first degree burglary, attempted second degree

robbery, and second degree theft. Although the ruling noted that Davis's 1986 judgment and

sentence was facially invalid in that it listed an incorrect standard range and maximum sentence

for his crime of attempted second degree burglary, the ruling determined that such invalidity did

not permit Davis to timely challenge the voluntariness of his guilty plea."^ Therefore, Davis's

1986 convictions remained valid following our Supreme Court's ruling dismissing his petition,

and the ruling did not require any further action from the trial court. Accordingly, we affirm the

trial court's order denying Davis's resentencing motion.

II. Personal Restraint Petition

A. Inclusion of Davis's 1986 Convictions in his 1995 Judgment and Sentence

In his personal restraint petition, Davis first argues that the sentence imposed for his 1995

conviction of first degree rape is unlawful because the sentencing court had relied in part on an

invalid 1986 conviction of second degree robbery when finding he was a persistent offender

The ruling dismissing Davis's petition further determined that Davis suffered no prejudice from
the sentencing error on the face of his 1986 judgment and sentence and that the sentencing error
was moot.
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subject to life imprisonment without the possibility of release. Davis's petition must be

dismissed as untimely.

RCW 10.73.090(1) provides:

No petition or motion for collateral attack on a judgment and sentence in a criminal
case may be filed more than one year after the judgment becomes final if the
judgment and sentence is valid on its face and was rendered by a court of competent
jurisdiction.

Davis's 1995 judgment and sentence became final on October 9, 1997, the date in which

our Supreme Court issued its mandate disposing of his direct appeal. RCW 10.73.090(3)(b).

Because Davis filed his petition more than one year later, it must be dismissed as untimely unless

he can show that his judgment and sentence is facially invalid or that his claims fall under one or

more exception to the time bar as set forth in RCW 10.73.100.

Regarding the time bar, Davis first argues that his current petition is not a collateral

attack subject to RCW 10.73.090. But RCW 10.73.090(2) defines "eollateral attack" as "any

form of postconviction relief other than a direct appeal." Here, Davis's petition originated as a

postconviction motion to modify or correct his 1995 judgment and sentence and, thus, constitutes

a collateral attack under RCW 10.73.090(2). Thus, Davis's argument fails.

Next, although unclear, it appears Davis is asserting that his 1995 judgment and sentence

is facially invalid because it lists his criminal history as including a 1986 conviction for second

degree robbery. We disagree. Although we will look beyond the four corners of a judgment and

sentence to determine whether it is invalid on its face, we limit our review to only the documents

that reveal facial invalidity. In re Pers. Restraint of Coats, 173 Wn.2d 123, 138-39, 267 P.3d

324 (2011).
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Davis does not identify any documents showing that his 1995 judgment and sentence is

facially invalid for including his prior 1986 second degree robbery conviction as part of his

criminal history. To the extent that Davis is relying on his 1986 judgment and sentence to claim

that the 1986 convictions are invalid and, thus, reveal a facial invalidity in his 1995 judgment

and sentence, our Supreme Court addressed and rejected this same claim in its ruling dismissing

Davis's prior petition. Thus, this argument also fails.

Accordingly, Davis's 1995 judgment and sentence properly lists his 1986 second degree

robbery conviction as part of his criminal history, and Davis fails to demonstrate that his 1995

judgment and sentence is facially invalid on this basis. Because Davis fails to demonstrate that

his 1995 judgment and sentence is facially invalid for listing his 1986 second degree robbery

convietion as part of his criminal history, and because he does not assert that any of RCW

10.73.100's exceptions to the time bar apply to this claim, the claim must be dismissed as

untimely.

B. Validity of Davis's 1986 Convictions

Davis also appears to reassert his claims that his 1986 judgment and sentence is facially

invalid, or that the sentencing court exceeded its statutory authority in entering its sentence in

that matter, because the 1986 judgment and sentence states an incorrect sentencing range for his

attempted second degree robbery conviction. Davis raised this same contention in his previous

petition, which contention our Supreme Court rejected. And RCW 10.73.140 divests this court

of jurisdiction to decide petitions that raise the "same grounds for review." In re Pers. Restraint

ofJohnson, 131 Wn.2d 558, 566, 933 P.2d 1019 (1997). Accordingly, we cannot address

Davis's contention regarding his 1986 judgment and sentence. We may, however, transfer
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Davis's petition to our Supreme Court if we determine that RAP 16.4(d) might apply. Johnson,

131 Wn.2d at 566.

RAP 16.4(d) permits our Supreme Court to review a successive petition requesting

"similar relief if the petitioner shows "good cause" for reexamining the previously rejected

claim. Because Davis merely restates the same argument he had raised in his prior petition, he

does not satisfy the "good cause" standard of RAP 16.4(d). See In re Pers. Restraint of Jeffries,

114 Wn.2d 485, 488, 789 P.2d 731 (1990) ("Simply 'revising' a previously rejected legal

argument. . . neither creates a 'new' claim nor constitutes good cause to reconsider the original

claim."). Therefore, RAP 16.4(d) does not apply, and we dismiss Davis's claim that his 1986

judgment and sentence is facially invalid because we lack authority to address it.

C. Legal Financial Obligations

Finally, Davis argues that his judgment and sentence is facially invalid because it

includes the imposition of LFOs absent a sufficient inquiry of his ability to pay those LFOs.

Although Davis's petition is unclear as to whether he is challenging the facial validity of his

1995 or his 1986 judgment and sentence, in either case his claim must be dismissed as untimely.^

Our Supreme Court held In re Personal Restraint of Flippo, 187 Wn.2d 106, 110, 385 P.3d 128

(2016), that "[a] sentencing court's alleged failure to conform with the requirements of ROW

10.01.160(3) does not render the judgment and sentence facially invalid for purposes of RCW

^ Davis's petition, which originated as a CrR 7.8 motion to vacate his judgment, does not state
which judgment and sentence he is challenging for imposing LFOs absent an inquiry of his
ability to pay. And although the motion lists the superior court cause number associated with his
1995 conviction, no LFOs were imposed in that matter.
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10.73.090(1)." Because Davis cannot show that his judgment and sentence is facially invalid, we

must dismiss his petition as untimely.®

We affirm the trial court's order denying Davis's resentencing motion and dismiss his

petition as untimely.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

Worswick, PVy
We concur:

Jjjhanson, J.

0,.
Melnick, J. 4

® We need not address the successive nature of Davis's petition because it is untimely. RCW
10.73.140; In re Pers. Restraint ofTuray, 150 Wn.2d 71, 87, 74 P.3d 1194 (2003).
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November 6, 2018

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON,

Respondent,

ANTHONY DWAIN DAVIS,

Appellant.

No. 50122-8-II

ORDER DENYING

MOTION FOR RECONSIDERATION

Appellant filed a motion for reconsideration of the opinion filed September 18, 2018 in

the above entitled matter. After consideration the Court denies appellant's motion. Accordingly,

it is

SO ORDERED.

PANEL: Jj. Worswick, Johanson, Melnick

FOR THE COURT:
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